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SUMMARY OF ARGUMENT 
The Appellant in this case showed good cause for the 
withdrawal of his plea and his motion to withdraw that plea should 
have been granted. 
The spirit of the State's agreement to recommend probation 
was violated by the investigating officer recommending to the 
sentencing judge that the appellant should spend a long time in 
prison. When that recommendation was made, the Appellant was 
denied the persuasive effect of the State's recommendation for 
probation, and hence, denied the benefit of his bargain. 
ARGUMENT 
POINT 12 THE APPELLANT WAS EFFECTIVELY DENIED THE 
PERSUASIVE EFFECT OF THE STATE'S 
RECOMMENDATION FOR PROBATION WHEN THE 
SENTENCING JUDGE RECEIVED THE 
RECOMMENDATION FROM THE INVESTIGATING 
OFFICER THAT THE APPELLANT SHOULD BE 
INCARCERATED A LONG TIME IN THE UTAH 
STATE PRISON. BECAUSE OF THIS VIOLATION, 
APPELLANT SHOWED GOOD CAUSE AS TO WHY HE 
SHOULD BE ALLOWED TO WITHDRAW HIS GUILTY 
PLEA AND THE COURT ERRED IN DENYING HIS 
MOTION TO WITHDRAW HIS GUILTY PLEA. 
The United States Supreme Court, in Santobello v. New York, 
404 U.S. 257 92 S.Ct. 495 (1971) recognized that the plea 
bargaining process is an important aspect of the criminal justice 
system. There the court said: "Disposition of charges after plea 
discussions is not only an essential part of the process, but a 
highly desirable part for many reasons. ..." 
Justice Douglas, in his concurring opinion in Santobello, 
grounded the result reached in Santobello on largely constitutional 
grounds, either in the Sixth Amendment right to cancel, or under 
the due process clause of the Fourteenth Amendment where he said: 
A federal prisoner who had pled guilty despite 
his ignorance of and his being uninformed of his 
right to a lawyer was deprived of that Sixth 
Amendment Right, or if he had been tricked by the 
prosecutor through misrepresentations into pleading 
guilty, then his due process rights were offended. 
Utah has long recognized the importance of the plea 
bargaining process and has affirmatively recognized the Santobello 
principle in State v. Garfield, 552 P.2d 129 (Utah 1976), where the 
Utah Supreme Court remanded a case back to the trial court for the 
purpose of determining whether or not the appellant was "entitled 
to have his sentence set aside or to be resentenced with the 
benefit of his bargain," [Emphasis Added] 
To allow this guilty plea to stand in view of the record 
in this case is to deny this appellant what was guaranteed in 
Santobello, where the United States Supreme Court said regarding 
the plea bargaining process: 
This phrase of the process of criminal justice, and 
the adjudicative element inherent in accepting a plea of 
guilty must be attended by safeguards to assure the 
defendant what is reasonably due in the circumstances. 
Those circumstances will vary, but a constant factor is 
that when a plea rests in any significant degree on a 
promise or agreement of the prosecutor, so that it can be 
said to be part of the inducement or consideration, such 
promise must be fulfilled. 
The appellant in this case negotiated with the State of 
Utah through the County Attorney's office for a recommendation by 
the State for probation. The persuasive effect of that 
recommendation for probation completely evaporated when the police 
officer, who was the investigating officer in the case, told the 
probation department, who told the judge that: "Fifteen years is 
2 
not long for this person." 
It would be a mockery if this court were to accept the 
proposition that so long as a prosecutor recommends in words only 
that an individual be given probation and then "winks" at the court 
that because he had said the magic words that he had completed his 
part of the bargain. Santobellor supra f recognized that the 
culpability of the prosecutor was not at issue and the culpability 
of the prosecutor in this case is not at issue. The question is 
simply: Can the State be said to have fulfilled its bargain of 
recommending probation with the investigating officer in the case 
recommends prison, even though the "prosecutor" recommended 
probation. 
What Mr. Thurston bargained for was a recommendation from 
the State. He did not receive the persuasive effect of that 
recommendation and the essence of what he bargained for with the 
State of Utah dissipated completely as soon as the officer 
recommended a completely inconsistent and diametrically opposed 
position to that of the prosecutor, regardless of the prosecutor's 
good intentions. 
Respondent was kind enough to cite additional authority 
supporting Appellant's position in her Brief. In Florida, the 
Florida Supreme Court resolved conflict in the lower courts by 
holding basically that a prosecutor's recommendation binds law 
enforcement recommendation and concluded in Lee v. State, 501 So. 2d 
591 (Fla. 1987) as follows: 
We agree with Judge Ervin, that once a plea bargain 
based on a prosecutor's promise that the State will 
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recommend a certain sentence is struck, basic fairness 
mandates that no agent of the state make any utterance that 
would tend to compromise the effectiveness of the State's 
recommendation. 
The lower Florida court opinion, which the Florida Supreme 
Court followed was Curry v. State, 513 So. 2d 204 (Fla.App. 4 Dist. 
1987) where the author of that Opinion concluded: 
The spirit of the state's agreement is violated by the 
state's remaining silent while the P.S.I, speaks of a 
recommendation contrary to the state's specific 
recommendation which it had previously agreed. As in 
Fortini, the defendant here has been denied the benefit of 
his bargain; i.e., the persuasive effect of the state's 
recommendation. The defendant showed good cause for the 
withdrawal of his plea, and his motion should have been 
granted. 
CONCLUSION 
Appellant respectfully requests that this Court remand the 
case back to the trial court for the purpose of allowing Mr. 
Thurston to withdraw his guilty plea or for a determination as to 
whether or not specific performance of that plea bargain should be 
enforced in the manner he suggested at the trial court level. 
DATED this day of August, 1989. 
BROWN & COX 
By: 
KENNETH R. BROWN 
Attorneys for Defendant/Appellant 
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